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Child Custody and Smoking: 
Legal Issues 
 

Numerous studies have proven that secondhand smoke can have life-threatening effects on growing 
children. The courts have a duty to protect the children that appear before them in custody-related 
matters and Ohio courts are increasingly issuing orders that prohibit parental smoking in the home when 
children are present.1  These orders are based on sound legal principles and survive counter-arguments 
raised by smokers. 
 
Parens Patriae Doctrine – The State as Parent 

§ Courts are empowered and expected to protect the health of children within their care.2 
§ The Parens Patriae Doctrine is the foundation of the family court and juvenile justice systems.3  

The Doctrine is based on the premise that the state is the “ultimate parent.” 
§ The U.S. Supreme Court has found that, “Acting to guard the general interest in youth's well 

being, the state as parens patriae may restrict the parent's control by requiring school attendance, 
regulating or prohibiting the child's labor and in many other ways.”4 

§ In order to protect innocent children from the harmful effects of secondhand smoke, at least five 
states have laws restricting smoking in foster homes and vehicles when children are present.5 

 
Parental Autonomy and Liberty Interest 

§ The right to “establish a home and bring up children” has been recognized as a fundamental 
liberty interest protected by the United States Constitution.6  

§ However, the Supreme Court has found that the family is not beyond regulation in the public 
interest.7   
o For example, the law clearly does not permit parents to abuse, neglect or cause other serious 

harm to their children.  Secondhand smoke causes over 1,000,000 illnesses and 280 deaths in 
children in the U.S. every year and some courts have compared parental smoking to child 
abuse or neglect.8 

 
Smoking as a Privacy Interest 

§ The Supreme Court has never found that there is a “right to smoke” included under the right to 
privacy (or anywhere else).9 
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§ Even if a right to smoke was declared a constitutionally protected right by the Supreme Court, 
child custody orders prohibiting smoking in the home, do not forbid parents from smoking 
altogether – smoking in the presence of a child is usually the focus of such custody orders.10 
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